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Morton Anster and Holly Pekowsky of Anster, Rothstein &
Ebenstein LLP for Panasonic Corporation of North Anerica.

Est her Borsuk, Trademark Exam ning Attorney, Law Ofice 112
(Jani ce O Lear, Managi ng Attorney).

Bef ore Chapman, Bucher and Grendel,? Adninistrative
Trademar k Judges.

Opi ni on by Chaprman, Adm nistrative Trademark Judge:

On May 30, 2002, Matsushita Electric Corporation of
Anerica (later a change of nanme to Panasoni ¢ Corporation of
North Anmerica) filed an application to register on the
Suppl ement al Regi ster the mark PUREFLAT for “tel evision

monitors” in International Cass 9, based on applicant’s

! The original applicant, Matsushita Electric Corporation of
Anmerica (a Del aware corporation), changed its nanme to Panasonic
Corporation of North Anerica (a Del aware corporation). The
change of nane docunent has been recorded with the Assi gnnent
Branch of the USPTO  (Reel 3016, Frame 0418).

2 Formerly known as Bottorff.
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clainmed date of first use and first use in commerce of
Oct ober 26, 2000.

In the first Ofice action (dated October 8, 2002),
the Exam ning Attorney refused registration of the mark on
the Principal Register as nerely descriptive of applicant’s
goods under Section 2(e)(1l) of the Trademark Act, 15 U.S.C.
81052(e)(1). |In a subsequent Ofice action (prior to any
written response by applicant) dated Novenber 13, 2002, the
Exam ni ng Attorney refused registration on the Suppl enent al
Regi ster under Section 2(e)(1) of the Trademark Act on the
basis that the applied-for mark is generic and incapabl e of
serving as a source identifier for applicant’s goods.

The Exam ning Attorney |later requested that the
application be remanded to clarify that the refusal to
regi ster was based on Section 23 of the Trademark Act, 15
U S. C 81091. The Board granted the request for a renmand
in an order dated March 5, 2004, and a second Final Ofice
action issued on August 10, 2004.

When the refusal to register the proposed nmark on the
Suppl ement al Regi ster under Section 23 of the Trademark Act

was made final, applicant appealed to the Board. Both
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appl i cant and the Examining Attorney have filed briefs.?3
Applicant did not request an oral hearing.

The issue before the Board is whether the term
PUREFLAT is generic for applicant’s identified goods
“television nonitors,” and thus, is incapable of serving as
a source identifier therefor and hence is unregistrable on
t he Suppl enental Regi ster.

The Exam ning Attorney’s position is set forth as
fol | ows:

The word, PURE FLAT, designates the
class or type of television nonitors
because PURE FLAT is the conmon
descriptor of a key characteristic of
applicant’s flat screen tel evision
nonitors. PUREFLAT refers to a type of
tel evision nonitor having a PURE FLAT
tel evi sion screen.

The rel evant public readily understands
t hat PUREFLAT primarily refers to

tel evisions with PURE FLAT tel evision
screens. (Brief, unnunbered page 4.)

3 Applicant attached Exhibits A-Cto its brief, filed on February
16, 2005. These exhibits consist of over 150 pages of printouts
of articles retrieved froma database and printouts of pages from
websites. Wiile sone of these materials were previously made of
record, several were not previously in the record, as

acknowl edged by applicant (reply brief, footnote 3.) The
Examining Attorney stated she “will not address these excerpts.”
(Brief, unnunbered page 5.) The record should be conplete prior
to appeal pursuant to Trademark Rule 2.142(d). See also, TBWMP
8§1203.02(e) (2d ed. rev. 2004). Thus, attaching new materials
with the brief is an inappropriate and untinely subm ssion of new
evi dence. Applicant did not specify which of these nany pages of
exhibit materials were previously in the record. Thus, the Board
has not considered any of the materials attached to applicant’s
brief. O course, any naterials already in the record prior to
the filing of applicant’s brief have been consi dered.



Ser. No. 76414813

During the exam nation process for this application,
the Exam ning Attorney submtted (i) photocopies of several
excerpted stories retrieved fromthe Nexis database
relating to “pure flat” in relation to televisions; and
(ii) printouts fromwebsites on the Internet referring to
“Pure Flat” televisions. Exanples of the Nexis and
I nternet evidence are set forth bel ow (enphasi s added):

Headl i ne: What’s New Spotlight And
Install ati on Products

.Digital D splay Products. Sanpo now has
a new line of HOTVs with 27- and 32- inch
pure-flat, progressive-scan nonitors and
a 32-inch pure-flat, w descreen nonitor,
as well as high-definition conponent

vi deo inputs and 1080i native resolution
support. ...“Sound & Video Contractor,”
March 2001

Headl i ne: Tel evision Sets Getting Flatter
and Shar per

..The sets, which are to retail for $1,699
for the 27-inch nodel and $2,199 for the
30-inch, are part of Sansung’s Pure Fl at
Progressi ve-Scan |i ne.

“Pure Flat” refers to the view ng screen
of the televisions which, unlike nost

pi cture tube screens, are perfectly flat,
according to Sanmsung spokesman Jonat han
Heit. ...“Dayton Daily News (Chio),” April
24, 1999;

Headl i ne: Schuyl er County

. TV drawing to benefit YMCA

The Chenmung County YMCA, at 425

Pennsyl vania Ave. in Elmra, wll hold a
drawi ng at noon Wednesday for a 36-inch
Toshi ba Pure Flat television and a

mat chi ng stand, val ued at $2000. ...“Star-
Gazette (Elmra, NY),” Decenber 16, 2003;
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Headl i ne: Sticker Shock -- In Reverse
..TVs on display at the show, which drew
2,283 exhibitors and 116, 687 attendees
from 128 countri es.

.SVA's roster included a stunning 42-inch
HDTV pl asna screen, a series of LCD
(liquid crystal display) nonitors,
ranging in size from15 inches to 30

i nches (neasured diagonally), three
nodel s of pure flat-screen TVs, a DLP
(digital light processing) rear-
projection TV and a couple of angle flat-
panel TVs. ... “The Oregoni an,” January
17, 2003;

Headl i ne: Let’'s Cet Real

..Many of those new hones have big w ndows
and atriuns that let in lots of |ight.
That’ s not a favorable environment for
front projectors, but direct-view and
rear-projection TVs will do just fine.
The nove to pure flat screens has al so
resulted in sonme really clever product
designs [l ook at Sharp’ s Aquos TV |i ne]
that have far nore appeal to the eye than
bi g, bul ky tube-equi pped RPTVs. ..." Sound
& Video Contractor,” January 2003;

Headl i ne: Sansung’s Digital TV Assenbly
..Fl at screen has been evol vi ng technol ogy
for Samsung, starting wth 27’ flat tubes
in 1996 and progressing to “Pure Flat”
27-32" nodels in 2000 that could handl e
480p, but not 1080i. ... “Consuner

El ectronics,” June 10, 2002;

Headl i ne: Toshi ba Del ays PVR, But Readi es
M crodi spl ay Projection Set

At sane tine, Toshiba unveiled |ine of
14 FST Pure flat-screen TVs, ranging from
14” to 36”, making substantial push in
category that it had planned to enter

year ago. ...“Audio Wek,” July 2, 2001;
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Headl i ne: Providential Hol dings Finds

Chi nese Part ner

.Products are exported to nore than 100
countries throughout the world. Xoceco
was the first conpany in China to devel op
the 25- and 27-inch color televisions and
the first Chinese electronics

manuf acturer to receive | S09002
certification. The product |ine includes
Pure Flat TV and HDTV, conputer, nonitor
and conmmuni cati on products. ...“Display
Devel opment News,” COctober 2003;

Headl i ne: Perfect 10

.Qur friends at SKY have given us 10
state-of-the-art w descreen TVs to give
away.

These LG 28ins pure flat N cam Stereo
tel evisions conme conplete wi th Fastext,
text nmenory, sleep tinmes, on-screen

di splay and picture-in-picture
facilities, .. “The Sun,” Septenber 19,
2003;

Headl i ne: Toshi ba Pushes the Positive
About New Partnership

..Bot h manufacturers nmake | arge, pure,
flat televising tubes, although the tubes
are designed differently. Matsushita is
al so a maj or producer of tubes for
projection tel evision sets... ...“Star-
Gazette (Elmra, NY),” Cctober 6, 2002;

Yahoo! Shoppi ng

Norcent 20" Pure Flat-Screen TV...
Panasoni ¢ CT-32HL43 32" 4:3 Pure Fl at
HDTV-Ready...

Toshi ba 32AF41 32” FST Pure Flat Screen
TV

Nﬁgnavox 9-inch Pure Flat TV/DVD Conbo

SVA (E2139FQU) Pure Flat 20" Picture TV..
www. yahooshoppi ng. com
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Bi zRat e shoppi ng search

Syl vani a Pure Flat 6509DD TV/ CR/ DVD Conbo
Panasoni ¢ Pure Flat CT36HX42 Regul ar TV
'.I"é)shi ba Pure Flat 36HF72 Regular TV

JVC Pure Flat AV27F703 Regul ar TV
SVA Pure Flat E2139FQU Regul ar TV

www. bi zr at e. com

Amazon. com

Daewoo DSC3470N Digital 34" Pure Flat

Screen HDTV 16:9 TV

Editorial Reviews

'.I"He 34-inch Pure Flat CRT screen is

configured in a w descreen, 16:9 aspect

ratio for optiml view ng...

www. amazon. com and

Amazon. com

Toshi ba MAROFML 20" Pure Fl at Screen TV-

DVD- VCR Conbo

Editorial Reviews

Besi des | ooki ng great, the set’s pure-

flat tube elimnates unwanted reflections

fromroomlight and affords a broader

vi ewi ng angl e than conventional tubes.

WWW. amazon. com

The Exam ning Attorney also initially submtted the

first 20 “hits” of a Google search |list. The probative
val ue of this evidence will vary depending on the
ci rcunstances of the case. See In re Fitch IBCA Inc., 64
USPQ2d 1058 (TTAB 2002). Here it is clear even fromthe

m ni mal i nformati on shown on these “hits” that there are

several entities which use “Pure Flat” to refer to their
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tel evision nonitors. See for exanple, No. 3 --
“Toshi ba24AF42 24" Pure Flat Television”; No. 11 -- “Sony
KV24LS35 28 inch pure flat screen Wdescreen TV'; No. 12 --
“Apex GI-15 Series — Pure Flat — Apex Tel evisions”; No. 14
“Sanpo ...pure flat HDTV.”

Appl i cant argues that the burden is on the Exam ni ng
Attorney to establish that the termis generic for the
i nvol ved goods, and the O fice nust establish genericness
by clear evidence; that third-parties (conpetitors) do not
need to use the term PUREFLAT to nane their products, and,
in fact, several conpetitors use the words “flat screen,”
flat nonitor” or “flat panel” to describe or nane their
television nonitors; that “the phrase ‘pure flat’ is
clearly used to describe characteristics of certain
tel evision screens, rather than to denote a genus of
tel evision screens, and therefore is at nost a descriptive
designation” (brief, p. 6); that the evidence submtted by
the Exam ning Attorney includes references to applicant and
because the evidence shows m xed results, the Ofice has
not established genericness; and that doubt is resolved in
applicant’s favor, allowing registration of the mark on the
Suppl enent al Regi ster.

The USPTO bears the burden of proving that the

proposed trademark is generic, and genericness nust be
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denonstrated through “clear evidence.” See In re Merril
Lynch, Pierce, Fenner, & Smth, Inc., 828 F.2d 1567, 4
UsP2d 1141 (Fed. Gr. 1987); and In re Anal og Devices
Inc., 6 USPQ2d 1808 (TTAB 1988), aff’d, unpubl’d, but
appearing at 10 USPQ2d 1879 (Fed. Cr. 1989). The evidence
of the relevant public’s perception of a termmay be
acquired from any conpetent source, including newspapers,
magazi nes, dictionaries, catalogs and ot her publications.
See Magic Wand Inc. v. RDB Inc., 940 F.2d 638, 19 USPQd
1551 (Fed. Gir. 1991); and In re Leatherman Tool G oup,
Inc., 32 USPQ2d 1443 (TTAB 1994).

The test for determ ning whether a designation is
generic, as applied to the goods or as used in connection
with the services in an application, turns upon how the
termis perceived by the relevant public. See Logl an
Institute Inc. v. Logical Language G oup, Inc., 962 F.2d
1038, 22 USPQ2d 1531 (Fed. Cir. 1992). Determ ni ng whether
an alleged mark is generic involves a two-step anal ysis:
(1) what is the genus of the goods or services in question?
and (2) is the termsought to be registered understood by
the relevant public primarily to refer to that genus of
goods or services? See In re The Anerican Fertility
Society, 188 F.3d 1341, 51 USPQ2d 1832 (Fed. Cir. 1999),;

and H Marvin G nn Corporation v. International Association
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of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ 528 (Fed. Cr
1986) .

The genus of the goods involved herein is “tel evision
monitors.” This is not disputed, although applicant argues
t he mar k PUREFLAT descri bes a characteristic of certain TV
screens, while the Exam ning Attorney contends the termis
generic for a particular type of TV screen. W find this
to be a distinction without a difference in this case, as
expl ained | ater herein.

We turn then to the second Marvin G nn question

nanmel y, whether the term “PUREFLAT” is understood by the
relevant public primarily to refer to either the type of TV
nmonitor/screen or a key characteristic of certain TV

noni t or s/ screens.

The Exam ning Attorney’s Internet and Nexi s evidence
shows that “pure flat” is utilized by nunerous television
manufacturers to refer to the nonitor/screen used in their
TVs. It is also clear that a “pure flat” nonitor/screen is
beneficial in that it increases viewi ng area and cuts down
on reflected light. Thus, whether it is understood by
consuners as referring to the beneficial characteristic of
the TV nonitor/screen or as the nane of a type of TV
nmonitor/screen, in any event, it is understood by consuners

in a generic sense and not as applicant’s trademark

10
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i ndicating source in applicant. See In re Sun G| Conpany,
426 F.2d 401, 165 USPQ 718 (CCPA 1970); and In re Nationa
Pat ent Devel opnent Cor poration, 231 USPQ 823 (TTAB 1986).

This evidence (the Nexis and Internet evidence placed
into the record by the Exam ning Attorney) regardi ng use of
the words “pure flat,” establishes that under either test,
Anmerican Fertility, supra, or the conpound word test of In
re Gould Paper Corp., 835 F.2d 1017, 5 USPQ2d 1110 (Fed.
Cr. 1987), the term*“pure flat” is generic of a television
nmoni tor and/or a key characteristic thereof.

The excerpted articles that the Exam ning Attorney
obt ai ned fromthe Nexis database indicate a progression in
advanced di spl ay technol ogi es for Sansung, for exanple,

from*©“flat tubes in 1996 and progressing to “Pure Flat”

nmodel s in 2000,” the latter of “which, unlike nost picture

tube screens, are perfectly flat,” according to a Sansung

spokesperson.* Sinmilarly, at about the sane time, Toshiba
began “maki ng substantial push in category [e.g., pure flat
screen TVs] that it had planned to enter year ago.”
(Enmphasis added.) In the articles drawn fromthe Nexis

dat abase and the adverti senents taken fromthe Internet,

“ Interestingly, this latter article quoting “Samsung spokesman
Jonathan Heit,” explicitly defining what the term*“pure flat”
means, appeared in the “Dayton Daily News (Chio)” on April 24,
1999 -- eighteen nonths prior to applicant’s cl ai ned date of
first use of its alleged mark, PUREFLAT.

11
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several major manufacturers use the “pure flat” (or “Pure
Flat” or “PureFlat”) designation of a type of television
nmonitor just as they use other termnms denoting state-of-the-
art display technol ogi es, such as “progressive scan,”
“high-definition,” and “w descreen.” Thus, the rel evant
public will readily understand the term " PUREFLAT”
primarily to refer to a type of TV nonitor and/or the key
characteristic thereof. See In re Central Sprinkler Co.,
49 USPQ2d 1194 (TTAB 1998); and In re Conus Communi cati ons
Co., 23 USPQ@d 1717 (TTAB 1992).

We are not persuaded by applicant’s evidence which it
asserts shows that its conpetitors and the nedia al so use
other terms for TV nonitors, such as “flat panel,” “flat
screen” and “flat tv.” The question is not whether there
are other equally generic terns, but whether the applied-
for mark is a generic termfor the goods.

Mor eover, applicant’s argunment in support of its
obtaining a registration by enphasizing the fact that it
uses the two words without a space between themis
unpersuasive. A misspelling of a generic termor terns
does not change the generic significance to the purchaser.
See Nupla Corp. v. I XL Manufacturing Co., 114 F.3d 191, 42
USPQ2d 1711 (Fed. Cir. 1997); Mcro Mdtion Inc. v. Danfoss

AI'S, 49 USPQ2d 1628 (TTAB 1998); and In re Stanbel Inc., 16

12
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USPQ2d 1469 (TTAB 1990), aff’d unpub’d, but appearing at 20
UsP@@d 1319 (Fed. Gr. 1991). See also, 2 J. Thomas

McCart hy, MCarthy on Trademarks and Unfair Conpetition,

8812: 38 and 12:39 (4th ed. 2005). Here the “m sspelling”’
is applicant’s deletion of the space between the two
separate words “pure” and “flat.” However, the term
“pureflat” remains generic. See In re Planalytics, Inc.,
70 USPQ2d 1453 (TTAB 2004).
We find that the evidence of record establishes that
applicant’s proposed mark is generic and incapabl e of
di stingui shing applicant’s goods fromthose of others.
Decision: The refusal to register on the Suppl enent al

Regi ster is affirnmed.

13



